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A brief preliminary discourse
In short, legal culture is ideas and expectatidriaw made operational by institutional (-like)

practices. The concept of legal culture is, firsttlifficult to define, since ideas and
expectations of law, and how they are made operaticare hard to identify precisely.
Secondly, it is a concept that is hard to manadbowit, since, in the end, law in action is a
guestion of how ideas and expectations of law aaearoperational by institutional (-like)
practices. Thirdly, it is especially hard to managthout at a time when the law frequently
crosses jurisdictional borders, which means thaasdand expectations of law, and the
institutions that make them operational by meangheir practices, are challenged and
changed by encountering a multitude of other ideggectations and practices relating to the
law.

This article aims to contextualise, arrange andyaeahe legal culture phenomenon to
ensure the concept is a subject for discussiors Whi be achieved firstly by explaining why
legal culture is a concept we would find hard tonage without, secondly, by contextualising
and defining the concept of legal culture, anddilir by explaining how the concept is
structured internally, and the historically relétic character of this structure. The end result

will be a preliminary insight into the phenomendregal culture.

Preparing for the funeral — why legal culture?
Legal culture is a relatively recent term and haainty played a role in the legal

consciousness during the Twentieth and Twenty-@etturies. This does not mean that the
issues that legal culture is used to address aenteones. Rather, legal culture as a
phenomenon has been an issue for centuries, irfdachillennia, gaining renewed interest

each time transjurisdictional law has encounteoedlllaw. That is, whenever law supersedes
the boundaries of jurisdictions of defined entitid® ethnic groups, realms and nations,

encounter the law of such entities.

" The article is published iRendezvous of European legal cultufeds. Jarn @yrehagen Sunde, Knut Einar
Skodvin), Bergen, Fagbokforlaget 2010: 11-28.



Etymologically, law means both what is held in ¢oam, and what is settled. In truth,
law is a set of truly norms that are consideredtasl for a community. Originally, law was
valid for ethnical groups. The Laws of Moses wdoe,instance, only valid for the Jews and
not other tribes in the area. Law was hence orilyisamething held in common like religion,
language and other customs. Law and culture wera,\ery large extent, one and the same
thing. It might even be argued that it is only aftee long and slow emancipation of law from
culture that the term legal culture emerges toldispow culture still is a regulative force
within law.

Travelling back in legal history, we have to stdpin Rome at the Empire’s heyday
to look at an example of the strength of the idelw as a part of culture. As the capital of
an expanding empire, attracting merchants, merenatc. from afar, the Romans were
confronted with the fact that law was as differamiong ethnic groups as other cultural
elements. Instead of forcing Roman Law on the @preis, they created a new institution
specialized in dealing with a multitude of legaditions. Thepreator urbanushad, for more
than a century, dealt with the legal suits filed Rgman citizens against fellow Romans,
resolved in accordance with Roman |&veator peregrinuson the other hand, was elected
to deal with the suits filed by non-Romans, for ethiRoman law was not held to be
applicable. Legal culture was not a concept useekfain and justify this arrangement, but
the solution the Romans chose more than indicatesavaareness of legal cultural as
phenomena.

Roman law became the law of the entire empire waileits male inhabitants became
Roman citizens in theBcentury A.D. Roman law hence became transjurisdiat in its
character in the latter part of Antiquity, meanthgt it was valid for and applied by members
of different ethnic groups within the empire as stilimg common despite other differences,
and despite the existence of other valid norms. é@my at this time, Roman law
supplemented more than excluded other sets of legahs that were specific to different
ethnic groups.

The transjurisdictional aspirations of Roman lawuldolie dormant from the slow
breakdown of the Roman Empire till the High Middlges, many centuries later. Meanwhile,
the Church replaced the empire as a transjurisdiati structure around the Mediterranean
and in southern Europe, expanding into the northreortheast of the continent. Canon Law,
namely church law, spread together with the Clanmstaith to the different European realms
and existed as parallel law alongside to local mor@anon Law was thus transjurisdictional

in its character, since it was valid for all Chasts at all places at all times. However, Isidor



of Seville, a bishop on the Iberian Peninsula, ddlat, already in the Seventh Century, good
laws where those adjusted to local conditions amtoms: This became a dominant idea
within the Church in the Middle Ages, and only tiansjurisdictional character of central
parts of the Canon Law, namely the rules esseiatiadalvation, was enforced, while the rest
of the legal corpus was generously adjusted tdaded culture, including the legal culture, in
which it was applied. However, the concept of legdture was never used.

The Church was split into an Eastern and Westerar¢bhin the first part of the
Middle Ages, and the reformation during the 150@wvesely reduced the extent of
transjurisdiction of the Roman Catholic Church, dmace of Canon Law, even in Western
Europe. The new system of law with transjurisdicticaspirations to emerge was natural law,
which both consumed Roman law and drew on Canon [ae general idea was that natural
law was transjurisdictional — it was common tohalmans at all times and in all places. When
Charles Montesquieu published the widely-rdad I'esprit des loisin 1748, he both
subscribed to the idea of a transjurisdictionalredtlaw, whilst, at the same time, advising
lawmakers to make laws in accordance with localnaiand cultural conditions, as two sides
of the same coif.Hence, transjurisdictional natural law became rad kof specific natural
law, namely specific to different geographic areasd lost much of its transjurisdictional
features. Again, legal culture was not a conceptusy Montesquieu, but in the aftermath, it
might be said that for him, as for the Romans itidinty and the Church in the Middle Ages,
legal culture was an unspoken factor taken intcsictamation.

The publishing oDe I'esprit des loigmarks the beginning of the end of natural law,
not only because it was no longer viewed as traissiigtional, but because of the emergence
of the nation state. In both Antiquity and the Ma&ld\ges, Roman and Canon Law drew
much of its authority from the, for its time, wélinctioning organisation promoting it — the
Roman Empire and its legal institutions in Romej #me Church with its institutions in the
same city. The European realms in the Middle Agekthe Early Modern Period up until the
French Revolution had a difficult time acquiringngar strong structures, and the law they
produced was never held in the same high reputein@uhe Eighteenth Century, the
European nation states grew stronger and were matlestructured and effective through a
large and educated bureaucracy. This meant thabdhien states were able to codify law,

which they did from 1796 and onwards. The laws theyduced could now compete with
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Roman and Canon Law in quality, extensiveness,imuide legitimacy and adoration of the
state producing them. Still, Roman law remainedicam and an ideal for lawmakers and
those applying the law in Europe throughout thi déntury.

Instead of starting with natural law, and adjusting@ccording to local factors, the
lawmakers of the nation states could put natusalifaa pot with local customs, Roman law
and whatever else was at hand and seemed attremidecompose new national law. Instead
of a transjurisdictional law adjusted to local tast law became national through codification
from the end of the Eighteenth Century and throughbe Nineteenth Century in Europe.
This was the law of the nation state, and natideal became synonymous with good law,
since it was in perfect harmony with the legal ardtof the nation. However, the concept of
legal culture was still not in use, though it wassent as a phenomenon that worked as a
regulatory idea for the national lawmakers.

National law prevailed as an ideal until the SecWvorld War, but was then partly
discredited — it failed to be a barrier to oppressiwas even used to oppress, because its
content was not tied to external guidelines. In @aftermath of the war, the UN issued two
Human Rights Declarations in 1948. The EuropeannCibuvas established the year after,
and a separate European Human Rights Charter s@esdisn 1950. The European Steel and
Coal Community was established in 1951, and bedamdirst move towards the European
Community (EC) and the European Union (EU). Both Buropean Convention on Human
Rights and the laws produced by the EC and EU ramesjurisdictional in their character,
since they are applied across the borders of jotieds with their own law and they have
broken the nation state’s legal monopoly that resenbin force for about 150 years.

From the beginning of the Twentieth Century, thaaapt of legal culture came into
use. In Norway it was used as a means of dealinly thie observation that, despite the
strength of the unifying structures of the natidates the same legal ideas were not
necessarily shared by all citizens. This was drikgrthe awareness that lawyers and non-
lawyers would be unlikely to share the same corsceptaw. Legal culture was thus used to
explain internal differences in Norway at the finstf of the 28' century® This aspect of legal

cultural thinking is still determining the split tweeen the broad and narrow legal culture, to
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which we will return later. However, after the SedoWorld War legal culture instead
became more of a concept used to frame the undgrigiasons for similar legal issues being
dealt with differently in different nations. Espakty through the process of making the
European Convention on Human Rights, and the cootis process of making EC law, and
the activity of the Human Rights Court in Straslgpand the Court of Justice of the European
Communities in Luxemburg, this has become evideurope.

The nation state is still the most extensive anggrtul administrative unit, at least in
Europe, and it produces large amounts of natiaal The demise of the nation state and its
law might, hence, only be pronounced with greafialifty. Everyone one of the 47 nations
that are members of the Council of Europe now isger own national law with an
obligation to make it in accordance with the Eupéluman Rights. The 27 members of the
EC, and the three members of the European Freee Basociation (EFTA) that are part of
the EEA-agreement, are all obliged to ensure tieit hational law is in accordance with EC
law. Given the continuous expansion of the fielogeted by these two transjurisdictional sets
of law, more and more national law systems havetas their focal point, adjusted as much
by local factors as the system will allow withobhetloss of coherence. The supremacy of
national law created in the Nineteenth and firslf lvd the Twentieth Century is thus
moribund in Europe.

The lessons learned from this speedy journey thrdeggal history are, firstly, that any
law with transjurisdictional aspirations must bguated to local/national level to maintain
relevance. In other words, any law with transjudsdnal aspirations must give up parts of its
transjurisdictional character to be applicable. dBety, legal culture has long been a
phenomenon taken into account when dealing withWaili transjurisdictional aspirations,
but not as an explicit concept. Thirdly, legal aud, in an era of renewed importance for law
with transjurisdictional aspirations, is a concépat makes us able to understand central
processes within the shaping of law affecting irdlials in their everyday life. Hence, the
answer to the question “Why legal culture?” is tttadre is a need for a concept to frame

actual legal historical and current aspects oftlzat have shaped law.

Drinking Champagne — framing and defining the conce pt of legal culture
The historical journey above proved that legal weltis a concept we can only, with

difficulty, manage without if we want to frame aatuegal historical and current aspects of
law that have shaped law. However, why a frameworknderstand law? Let us start with a
classic third party conflict: Person A sells hig/bi&e to B, who pays, but will return the next



day to pick it up. Later the same day, A sellsshme bike to C, who pays and takes the bike
with him/her. When B returns the next day the b&ao longer in the hands of A, and A has
even spent all the money he/she received from Bathd C. B then turns to C, claiming that
he/she bought the bike first. C’'s answer to B’snales that he/she might have bought the bike
first, but C first took possession of the biketHfs dispute evolves into a legal dispute, the
solution to the conflict will vary in different Eapean countries. For example, in Norway, the
bike will be considered the property of C, in Itdhe property of B, while in England the
claim B makes against C will be rejected since B @nare not parties in the same conflict,
and other procedural instruments must be applietesolve the dispute. There are, thus,
several ways of settling this conflict, but no pag might, without consideration, alter its
legal norms in this field to settle it in the samanner. The reason is that the way this specific
conflict is settled is just a reflection of howrthiparty conflicts are viewed and dealt with in
general, and large sections of law, legal rulemcjples and the entire spirit of this field of
law will, hence, have to be changed to settle doisflict in another way without creating
incoherence in the system of law. The concept gélleulture might, hence, in this case be
used to explain that the legal rule produced ttleseine single conflict is not an isolated
norm, but part of a larger corpus consisting of, laaguer principles and general ideas.

The example used above is related to legal cuitutlee narrowest sense, namely legal
culture as mainly legal. The reason is that the t@agettle such a third party conflict is less a
guestion of morals — of ideas of right and wrongorenone of inner legal factors. Legal
culture might as well be understood in a wide maninethe sense that it is more closely tied
to other fields of society. For instance, drinkvdrg has been viewed and dealt with
differently in the eyes of the law in different tmmf Europe, and even within different
nations. This has nothing to do with legal techiities, or other internal legal factors, little to
do with law, and more to do with everything frontish norms to eating and drinking habits,
and even with taste. To unify law in this field té#®re demands that attention is not solely
directed towards the crime, but towards differestial phenomena that also shape law. By
using the concept legal culture the focus, in ttase as in the one above, moves from the
particular to the context. Legal culture, in therowest or widest sense of the concept, is
difficult to manage without, because it puts theu®on historical and present aspects shaping
law.

Legal culture as a concept is still difficult taamage. The advantage of the concept is
that it refers to something outside the actual llegke or principle that is of relevance to

understanding and applying it. But there is a ratiroundary around legal rules and



principles, and once leaving their strictly legalritory one might easily get lost in the
wilderness of a multitude of historical, politicagligious, socialgtc factors that might be of
importance to understand law. When studying the afsthe concept, a comparison with
champagne is relevant: The more you get of itntleee nonsense is likely to be the outcome.
To avoid the nonsense that follows when abuse ceplase, an approach must be found that
delimits the set of relevant factors when movingsmle the boundaries of positive law.

The most obvious way out of the lurch is to defthe concept closely. However,
firstly, it must be clearly separated from threlated concepts: Legal families, legal systems
and legal traditions. We have seen that legal milisi not a term with a long history. It has
thus not for long been an explicitly exposed partamparative law, though is has of course
played a role. Instead, legal families have tradiily been a theme within comparative faw.
As there are different degrees of relatives inrailfg different legal families can be regarded
as related in different degrees depending on theuatnof similarities. This approach to
comparative law is unbiased, but is often practm@tl a bias. For instance, a German legal
family is seen as the area influenced by German vadvere German law is viewed as a kind
of mother law and the law in other places as oiifigprSuch an approach is based on an idea
of export of law from centre to periphery. This wasimage that gained credence with the
codification of law in the Nineteenth and Twenti€bnturies, when one nation might adopt
the code of another. For instance, Japan adopteddrman Civil Code of 1900, and the
Swiss Civil Code of 1912 was adopted by Turkey. Eoer, any adoption of law is far more
complicated than mere acceptance, as will be talcpen more closely in this book when
the legal cultural filter is taken as the theme. aw, it is sufficient to point out that adoption
of law is too eclectic to establish a single lifi¢aonily relationship. Hence, applying the term
legal families as an instrument to frame actuablldgstorical and present aspects of law
easily draws attention away from the complexityeaed by studying differences towards the
simplicity revealed by studying similarities.

The concept of legal culture is not the only alérre available to legal families, since
one might also speak of merely legal systems. Allsgstem is a totality of interconnected
aspects of law. We might, therefore, speak of andgran legal system, and by that refer to
all aspects of law in Norway that are related taheather. There is nothing wrong in

including courts, lawmakers, ideas of justice, legathods, legal principles and legal rules in

* See the discussion on legal familes and alteraagssifications in Konrad Zweigert and Hein Kétz,
Introduction to Comparative Lawirans. Tony Weir, 3 ed. (Oxford: Clarendon Pré€88) pp. 61-67, and in
Michael BogdanKomparativ rattskunskafStockholm: Norstedts juridik, 2003) pp. 76-83.



a legal system. On the other hand, it is the lad tae institutions of law,and not the ideas
and expectations of law, which are seamlesslyeélad the term. Hence, by applying the
term legal systems to frame actual legal historavad present aspects of law often draws
attention to the institutional aspects of law.

In short, one might say that the concept of legatesns often is rendered unsuitable
as an instrument for understanding law by an ovaerstitutional approach. Yet another
alternative term for legal culture is legal traoiis, applied by Patrick H. Glenn in hisgal
traditions of the world A legal tradition is, like a legal culture, madp of ideas of and
expectations to law. But the actual shaping of éawording to these ideas and expectations
are done in institutions, or at least institutideelstructures. The problem with the term legal
traditions is that it evokes an image of practioelependent of institutions. A result is that the
concept works fine when dealing with larger andherent geographical units like civil and
common law, which might very well be referred tdegal traditions. The reason is that the
institutional element is very weak — there are nmmon civil or common law institutions
shaping the civil and common law. An essential pategal history is the establishment and
development of institutions. This reveals the imp@ey of the concept of legal traditions to
frame actual legal historical and present aspddesno

The concept of legal culture is hence in this bpodferred to that of legal families,
legal systems and legal traditions. What, howeigerthe actual content of legal culture?
Gunter Bierbrauer, a German professor of Sociatirdggy, has attempted the following

explanation:

“Law and legal systems are cultural products ligrguage, music, and marriage arrangements. Thay dor
structure of meaning that guides and organizesvithdals and groups in everyday interactions andflicon
situations. This structure is passed on throughaBgdransmitted norms of conduct and rules focid®ns that

influenced the construction of intentional systemsluding cognitive processes and individual d&pons. The

latter manifest themselves as attitudes, valudiefseand expectations6.”

Another attempt has been made by David Nelkentadian professor of Law:

“Legal culture, in its most general sense, is oy wf describing relatively stable patterns of Iggariented

social behaviour and attitudes. The identifyingraats of legal culture range from facts about fastins such

® See Lawrence Meir Friedmafhe Legal System: a Social Science Perspe(ities York: Russel Sage
Foundation, 1975) pp. 6-7 for a similar observation

® Gunter Bierbrauer, "Toward an Understanding ofdleé@ulture: Variations in Individualism and Colladsm
between Kurds, Lebanese, and Germalaly & Society Revie@8 (1994) p. 243.



as the number and role of lawyers or the ways jsdge appointed and controlled, to various formsetfaviour
such as litigation or prison rates, and, at theo#xtreme, more nebulous aspects of ideas, vaspiations

and mentalities. Like culture itself, legal cultiseabout who we are not just what we do.”

Both Bierbrauer's and Nelken’s definitions provide with essential information on the
character of legal culture. At the same time, battempts to capture its essence are
descriptions rather than definitions. The reasoth& a strict definition eliminates, and a
lenient definition includes too many factors. Thildhe ground is almost impossible to find.
There are two reasons for this.

Firstly, because legal culture might, as we hawnsbe understood in both a narrow
and wide sense. The wider the scope, the morerfaeaidi make their presence noticed, and
the more lenient the definition will have to be.tims book, the theme is legal culture in a
narrow sense. As we will see, this choice doesmply a rejection of the existence, or even
the relevance, of a wide concept of legal cultiiee choice is solely made to reduce the
concept to a size that allows it to be so framed tthmay serve as an instrument of analysis.

Secondly, legal culture might cover geographicaaarof very different sizes. We
might speak of a Christian or a Hindu legal culiuevering the areas where these religions
are present to such an extent that there are dp@lieistian- or Hindu-based, or at least
influenced, legal norms. Or we might speak of thel daw tradition as a European
continental legal culture based on a Roman and iCaaw inheritance, or common law as a
separate legal culture deriving from the Englighalesystem. Furthermore, we might speak of
regional legal cultures, like a Shetland, Basqu&ransylvanian legal culture, partly making
up their own legal cultures by mixing values, piohes and legal rules lying in the crossroads
of different realms and later nations. Or, we migpeak of the very local legal cultures of
institutions like for example a court, partly bagiibs rulings on norms differentiating from
those applied by other courts within the same legsiem.

What all of these differently sized legal cultutess/e in common are communication
structures. That is, there exists means for comaating legal values, principles and rules.
For large geographical areas, communication ig erd more general, whilst still embracing
broad areas fields of both life and law, sincesivalues more than rules that will be shared.
For the smaller geographical areas, communicatitirbezmore frequent and more particular,
and dealing with more specific fields of law sintewill concentrate more on rules than

values.

" David Nelken, "Using the Concept of Legal Cultyrlistralian Journal of Legal Philosop!2@ (2004) p. 1.



All of these different-sized legal cultures miglet ¥een in history, and they still play a
role today. However, as pointed out previously, riagon state came to be an essential entity
of identity for European from the mid Eighteenthn@ey, along with its political and
economical importance. The nation state, with @gamal and uniformed law, is historically
actually an abnormal state of affairs. Still, thation state with its national law is based on
extremely strong and efficient structures for comration. This, combined with the role it
came to play in the minds of Europeans, ensurednidiion states rose to become the most
important legal cultural unit. Even if the natioaded legal cultures in Europe today are
strongly challenged by both the transjurisdicitoBaropean Convention on Human Rights
and EC law, the nation states are still the basitswithin both. One important reason for
this is that neither the Council of Europe nor E@ are able to create a fully supranational
court hierarchy or an executive power liberateanfitbe national ones. The transjurisdictional
law created is hence partly exhausting the natiewal cultures, but is still far from killing or
even seriously wounding them as has been the cdbketlve supremacy of national law.
However, as will be seen from several articleshia book, with the supremacy of law comes
a supreme opportunity to shape legal culture. énehd, what is experienced as exhaustion
might prove to be the beginning of the end.

To make the concept of legal culture more mandgeabo drink the champagne more
soberly — it will in this book, if not stated otwese, firstly be applied as a national legal
culture. Secondly it will be applied in a narrownse. Lastly, these two perquisites allow the
following definition: legal culture represents ideand expectations of law that are made
operational by institutional(-like) practices. Thisfinition is not wholly original. For instance
it comes close to one Lawrence M. Friedman, a gonelegal culture studies, has applied:
legal culture is “ideas, attitudes, values, anchigpis about law, the legal system, and legal
institutions in any given populatio.John Bell has defined legal culture as “a spewifiy
in which values, practices, and concepts are iatedrinto the operation of legal institutions
and the interpretations of legal texfsHowever, the transformation of legal culture to a

model is all original.

8 Lawrence Meir Friedman, "Some Thoughts on Comparategal Culture”, irComparative and Private
International Law - Essays in Honor of John Henrgrlyman on his Seventieth Birthdad. David S. Clark
and John Henry Merryman (Berlin: Duncker & Humblb®95) p. 53.

® John Bell, "Comparative Law and Legal Theory"Pirscriptive Formality and Normative Rationality in
Modern Legal Systemed. W. Krawietz, N. MacCormick, and G.H. von WhidBerlin: Duncker & Humblot,
1994) p. 70.



An anatomical theatre of legal culture — dissecting legal culture to detect
its inner structures

Legal culture is still a concept that is diffictdt manage after it has been separated from those
of legal families and legal traditions, and afteiny defined. To obtain a larger degree of
clarity we have to search for the structures tledeine thestyle of a legal culture, to apply

a term used by Konrad Zweigert and Hein K6tz irirtA introduction to comparative lalff

Let us hence dissect the concept of legal strudtuget a closer look at its inner structutes.
The first we see then is that the body and soua dégal culture is its institutional and
intellectual structures.

Before we look into the institutional and intelleal structures of a legal culture, we
have to ask what a structure is in this contexttActure is easily seen as the static
framework around which a building is erected. Irchswa context a structure cannot be
changed without the building falling down. Speakiofthe institutional and intellectual
structures of a legal culture with this image imdjia legal culture becomes a static unit that
cannot be altered without fatal consequences. iBhias we will explore below, all false; a
legal culture is both dynamic and static. Hence onght instead to imagine the structures of
an atom, where the neutrons are structured arogndtan by electricity. These structures are
firm, but might change very fast through fusionfigsion. New structures are then created,
and might again change by expansion or reductibis i€ also the case with a legal culture —
it has firm structures, but the structures are ligighhangeable, and thus is at the same time
both dynamic and static.

The institutional structure of a legal cultureirsshort, and not surprisingly, made up
of institutions that shape law through their preesi Law is separated from other spheres of
life by some form of institutionalising. In non-Btasocieties these institutions are extremely
weak, but might still, with terminological generysibe called institutions. When, in early
medieval Norway, a man killed another man whomdwndl in bed with his wife, he would
afterwards have to go to his neighbours with tleethy sheet and announce his deed to make
the killing legal. There is not much separating thlling from any other, except the condition
— in bed with his wife — and the actions — the gnéstion of the sheet and the announcement.

10 Zweigert and Kétzintroduction to Comparative Lapp. 67-72. In German Zweigert and Kétz speatief

Stil.

" This is also done by Mark van Hoecke and Mark \igton, "Legal Culture, Legal Paradigms and Legal
Doctrine: Towards a New Model for Comparative LalWig International and Comparative Law Quartefly
(1998) pp. 514-515. They end up with six stuctetaments as well, but only legal methodology isracsural

element in both their and this theory of legal urdt



The condition and action required are the stampknadirlaw, and signalizes that a first
institutionalising of law has taken place.

Law consists of two major kinds of institutions:or@flict resolution and norm
producing institutions. The most basic instituti@re those settling conflicts, since the only
reason law exists is that it resolves conflicta imanner that either limits the use of violence,
or totally eliminates the use of violence as a msezfresolving conflicts. When law does not
resolve conflicts, the will of the strongest re@adaw. In non-state societies such conflict-
resolution institutions will simply be limits on éhuse of violence, oad hoc mediation
organs. With the emergence of a state-like poweruge of violence as a legitimate way of
resolving conflicts will cease, and the mediatinrgams will by and by meet regularly, be
more professionalised and finally turn into coustish presiding judges. These courts will
then be organized in a hierarchy with appeals etng access from lower to higher court
levels. In the end, the court hierarchy will be @igdd by mediating courts, administrative
courts, etc. easing the work-load of the regulartso With the internationalisation of law, we
are entering a phase of multiple multi-level castfliesolution institutions.

Norm production is originally a by-product of ctaf resolution. Each time a case is
settled a norm is produced. By and by these norithdoareused in similar cases, and case
law appears. The case law will again be put ingiesy and developed by a lawmaker, and at
this time conflict resolution and norm productioave become the affairs of two distinctly
different institutions within the institutional sttture of a legal culture. However, it must be
borne in mind that courts never cease to creat@msioeven when this formally is exclusively
the domain of the lawmaker. The reason is the &tioih on human fantasy: it is impossible to
foresee and prescribe a solution to all possiblglicts. Hence, courts have to supply the
legal system with legal norms to clarify or alterms made through lawmaking, and to fill
the lacunae of laws. It must also be bore in mhmt there are other norm producers than
courts and lawmakers. Customary law is for exarppbteluced through the intricate interplay
between the practice of legal subjects and thegration of the courts, while systems of law,
principles and legal rules are created by legaraa,etc With the internationalisation of
law, legal norms are produced in an even largetitadé of manners.

Somewhat simplified, we might sum up by sayingd the institutional structure of law
is a question of who?: Who settles conflicts ana whoduces legal norms? These are then
the two structural elements within the institutibst@ucture of a legal culture. The intellectual
structure of a legal culture is a question of whathat is the idea of justice, the legal

method, the degree of professionalization and cleraf internationalization dictating the



resolution of conflicts and the production of legafms? These are the structural elements of
the intellectual structure of a legal culture.sltevident when asking what idea of justice and
what legal method, because they are both obviougaheonstructs with no parallels in the
physical world. But professionalization and intdim@alization might be regarded as facts
rather than ideas. My point is that the degree wffgssionalization and character of
internationalization influences how law is viewawlaunderstood, and is therefore, as far as
legal culture is concerned, part of the intellecttaucture.

The production and application of legal norms dd take place in an intellectual
vacuum. Rather, there are several intellectuabfacthat dictate how norms are made and
applied. The most basic is the idea of justicet lkis conflict resolution, justice is a basic
demand directed towards law. That is, if law to scemtent does not settle conflicts, it loses
all legitimacy, and just solutions have a much bigllegree of legitimacy than those
experienced as unjust. It must be kept in mind Wiat is considered just is not constant, but
varies from place to place and time to time. Furttieat the idea of justice might as well vary
between legal fields. For instance, both equivadesod equity are very important within tort
law, while predictability prevails within law of tigations and all public law as an idea of
justice in Norway today.

To make an idea of justice operative — that issdlve a specific case in accordance
with an idea of justice — a method is of greatsasce. A legal method is simply the manner
in which ideas of justice, values, principles ovgaare turned into legal rules used to settle a
conflict. While an idea of justice might be shated lawyers and non-lawyers alike, legal
method appears, and is more and more specializéit,aw increased professionalization of
law. The reason is that it is not legal knowledg#, methodological knowledge, that separate
lawyers from the laymen.

Firstly, professionalization means that the pesdeendling law on behalf of a society
spend more and more of their time on legal issBesondly, it means that there are special
criteria to fulfil to be trusted with the positief handling law. Such criteria will, in short,
often at first be a good reputation, later prattlegal experience, and in the end a legal
education. But all kinds of professionalization @dlie same effect — it makes lawyers obtain
an internal view of law. This implies that good lawthe eyes of the professional becomes
more and more a question of internal correlatiovisle good law for the unprofessional is
still a question of justice in each individual case

It has already been pointed out that the natiategplayed a central role first in the

Nineteenth Century, and internationalization is pagsible before there are nations producing



national law that might be internationalised. Hoesm\internationalization is here used on all
kinds of influence of norms produced outside jugsdnal boundaries and norms from
outside such boundaries might change how law isgped inside those same boundaries.
The power to change is much dependant on bothtguwald authority. For example, Roman
law had in most European realms no formal statuavagrom the High Middle Ages till the
end of the Early Modern period, but it was freqlenised to interpret local law, fill in
lacunae or even at times set local law aside. Was due to the quality Roman law was
thought to have, and the large degree of authdrippssessed through its quality, age and
origin in the Roman Empire.

To sum up, then, the intellectual structure of lawdeas and expectations of law that
set up the framework for how law is shaped withie institutional structure, while the
institutional structure is the framework for howwlas imagined within the intellectual
structure. In other words, the institutional antkliectual structures exist in a symbiosis. Just
as we cannot do without institutions making andlyapg law, we cannot do without ideas of
how law ought to be. Their relationship is dialecti the way that it is not one that shapes the
other, but they influence each other in a contisuprocess. Neither one can do without the

other, nor together do they make up the stylelefal culture.

An historical theatre of legal culture — dissecting legal culture to detect
its historical phases

With the display of the different structural elertsenn the institutional and intellectual
structure of a legal culture, we have seen that #re not historical constants, but change
over time. This is a very important acknowledgemsirice it keeps us from subscribing to
the idea of a constant and unchangeable esseregabfcultures — the existence of a legal
cultural spirit independent of the changes in dgawer time. History is often regarded as a
crucial aspect of a legal cultufe.This is unmistakably true, and best understoodrnwhe
applying the terms and analytical tools Space gidfience Erfahrungsraum and Horizon

of Expectations Erwartungshorizon)t developed by Reinhard KoselletkHis point is that
you cannot have expectations beyond what might éduckd from your experience.
Experience in this context includes both the camsxiand unconscious, and it embraces what
has been read, heard, observed, discussed andiddhis context we might conclude that a

legal culture is shaped by different kinds of higtal events in a society. Together they form
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the legal cultural base that gives it a static abr. But since new experiences are
continuously made, a legal culture will be everraag, and this is what gives it its dynamic
character. This is why Pierre Legard’s dismissalcohverging European legal systems
already has proven faldé.

A legal culture is in constant flux, but do not oba at a constant rate. In general, we
might say that each particular part of a legalweltoften goes through changes, that each
section more rarely changes, and that change irenkiee legal culture takes place only in
exceptional periods of legal cultural profound dibance. This must have been the general
idea of Franz Wieacker when he gave his lecturd~oandations of European legal culture”,
first held in 1983. In this lecture Wieacker sphie European legal culture into four different
phases — Early Middle Ages, High and Late MiddleeggEarly Modern Age, and Modern
Age — due to the major changes that took placehatttansmission from one period to
another'® At least, in a Norwegian context, it is more uséfudefine only three phases: the
first phase until 1260 with none or only weak leigatitutions and a case to case approach to
all aspects of law, a second phase from 1260 td® M#h independently ordered legal
institutions and a sectional approach to all aspettaw and a final phase from 1590 until the
present day with strengthening ties between théerdifit institutions and a systematic
approach to all aspects of law. Based on the ctaarsiics of each period, they might be
named Pre Legal Order, Legal Order and Legal Sysiéma transformation from one period
to another is caused by a radical change in théutisnal and intellectual structure of the
legal culture. Despite that, a single event mightsben as the very Archimedes fulcrum, it
must be borne in mind that the event will still doge in a chain of events leading up to and
continuing after the turning point.

One further point to be made in the historical theaf legal culture, is that the
changes that historically have taken place in lesvreormally parallel with changes in other
spheres of society, like within politics, religioagconomy, philosophy, technology, art, etc.
This is due to the close connection between thal Ilsghere and other spheres in society.
Hence, there is also a close connection betweeth ¢edfure and culture in general. To single
out law, both as a sphere in society and as araliigpect, is to cause a loss of context and is

thus partly misleading. However, making legal adtmore accessible by studying it in the
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narrow sense is an unfortunate consequence. #rismuch like studying a waterfall instead
of the ocean to detect the character of watertlaisdnust be borne in mind.

Lastly, an appropriate question to ask is whetbgall culture us a description of law
or an active factor in legal historical and presasypects of law. The answer is that any legal
culture is a construct, and hence a descriptionth®@rmther hand, legal culture is a description
applied to grasp the legal historical and presepeets of law. Thus, the concept of legal
culture is like the concept of for example physitisere is no such thing as physics, but there
are many elements involved in numerous and contisyarocesses that might be better
framed, arranged and analysed when seen as afphe ooncept physics. Legal culture is
hence a concept difficult to manage, but difficalinanage without.

To sum up, the style of a legal culture is higtalty relative, since the institutional and
intellectual structure has changed over time. Thobseges have not been constant, and only
under exceptional circumstances have they affecettitire legal culture and brought it from
one phase to another. The changes have not ocadartad alone, but have had parallels in
changes in the entire society and culture.

A post-discourse discourse
We have seen that on dissecting a legal culturdingethat it consists of a institutional and a

intellectual structure. The institutional structuwsees the institutions settling conflicts and
producing norms, and the intellectual structurthesideas shaping law. This is the heart and

soul of a legal culture, and the result of theeliti®n might be turned into a model:



Legal

historical Legal culturally structures and structural el ements
period
Institutional structure Intellectual structure
Conflict Norm Idea of justice Legal Degree of Character of
resolution | production method professional- | international-
ization ization
Legal Court Lawmaking | Predictability| Deduction High Systemdaf
System hierarchy
Legal Order| Courts Lawmaking Equity Differen- Some Chunks of law
and court tiation
rulings
Pre Legal | Mediating Through Equivalence Analogy Non Bits and piecgs
Order organs conflict of law
and resolution
violence

One question to be asked is whether this modeuesdr false? It is false, just as all models
are false in the sense that they categorize angligmsomething that might profitably be
viewed as more overlapping, diverse and complexnd@del is never more than the mere
shadow of what it is supposed to reflect. Althougiodels are still useful, since they make
the complex easier to grasp, comprehend, treadeaudiss. This model of a dissected legal
culture hence has to be studied and used with @lens=ervations in mind.

First, it must be noted that legal culture mightdiesected to a much greater degree
then has been attempted here, which would resuwdt nimuch more complicated model with
several more structural elements making up thatutisinal and intellectual structure. For
instance, there are institutions administrating, lestitutions teaching law, and there are legal
ideologies bridging ideas of justice and legal modthjust to mention parts of the institutional
and intellectual structure of a legal culture netaunted for in this very preliminary
dissection.

Second, the model is non-nuanced. For example;thieastate is structured does not
imply that all parts of it are similarly structurgdst that it as a whole may be characterized as
structured. Further, it might be noted that theaitleat justice is predictable does not imply
that equity and equivalence are not also presetitariegal mind, only that predictability is

dominating and the regulative idea that exceptamesmade from.



Third, it must be bore in mind that the model witit necessarily fit perfectly when
applied to specific legal cultures and it might eagsplay contradictions to what ought to be
logical. The English state is, for instance, jusstuctured as any other West European state.
On the other hand, the English courts are lessganitly structured, court rulings still central
when it comes to norm production, the role of ggattonger, the legal method focussed on
differentiation, and the degree of professionaiarastill somewhat lower, while the degree of
internationalization is the same as in other Wesbfean countries. Even if the model does
not always fit perfectly, it is a perfect startipgint for an analysis. The reason is that it still
might serve as an instrument of dissection, evengh the actual dissection might display
other features than expected.

Fourth, there is a logic correlation between tlféeiént parts of this model. For
instance, in a structured state you will find austured legal system with a strict court
hierarchy, able to uphold predictability as an idégustice, much by the use of a deductive
method, thought out and applied by educated juaistsable to receive entire systems of law.
But the existence of a logical correlation doesexatiude inner tensions. For instance a high
degree of professionalism is the result of andraditmon for a legal system with a tight inner
structure, and this structure leave, as a stapiigt, little room for external input.

Fifth, the model does not fit perfectly with thetuation in Europe today.
Internationalization means that the state hasdsedp its structures to be able to adjust to the
transjurisdictional structures of especially therdpean human rights system and the
EU/EC/EEA systems. Court hierarchies are suppligd supranational courts, binding legal
norms are produced by external norm producersjgiedulity is difficult to uphold as an idea
of justice when the multitude of conflict settlingstitutions are not part of the same
structured system, deduction is difficult when terology varies from language to language
and the legal education is not similar. It mighttbat the legal cultures of Europe today are
entering a new period that ought to be entitledeyatic Legal Order. This will be a period
when the tight structures of each nation stateesmwth legal system will be loosened up to fit
tighter together with other states. In this procdise tight bounds between nation states and
legal cultures will slowly be loosened as well andthe future the national legal cultures
might have to give way to larger entities such@s, possibly, a European legal culture.

This just might happen — one day history will shaMhat we do know is that, for the
time being, European legal cultures are encourgedach other frequently in common
institutions and, to understand the history of l#we processes of law in present day and the

future of law, we need to know more about the attaraof this legal cultural rendezvous.



A closing discourse before opening the question of a rendezvous of
European legal cultures
In short, legal culture is defined as ideas anceetgiions of law made operational by

institutional(-like) practices. In this definitiome see that legal culture is a question of an
institutional structure as a framework for the stimal elements conflict resolution and norm
production as essential legal practices. Furthers&e that legal culture is a question of
intellectual structure, as a framework for the cineal elements idea of justice, legal method,
professionalization and internationalization aeesal for ideas of and expectations to law.
We have seen that the focus on the interplay betweeinstitutional and the intellectual is
more easily encompassed by the term legal culhae legal system or legal traditions. At the
same time, legal culture does not carry with itaslmodel of the legal dominance of centres
towards peripheries, which makes legal culture semsaitable term to apply when studying
the legal historical and present aspects of lanallyi, we have also seen that these structures
have changed over time, with increased expansairerence and strength as the general
trends. Lately, however, after the growing impoc&nof the European Human Rights and EC
and EU law, these structures have been linkedranajurisdictional system of law with far
more extensive but loose structures. The effettisfcan still only be anticipated, but legal
culture is a concept that is a handy instrumenfrioming, arranging and analyzing the

changes now taking place.






